
In re Applications of ) 101 DOCItB'l' 80. '3-2'.
)

PRA!Ot B. DOROSS ) :rile 110. BPB-920512MC
)

KENNETH F. ROSER, JR. ) File No. BPH-920513MI
)

KEVIN O'KANE ) File No. BPH-920514MK
)

For a Construction Permit for )
a New FM Station on Channel 250A, )
at Whitesboro, New York )

To: Honorable Joseph P. Gonzalez
Administrative Law Judge

JOIII'1' IIOUl8T rOl APPIOVAL or '.,.,LIMIIft' AGlIIQIft'

Frank B. DuRoss ("DuRoss") and Kevin O'Kane ("O'Kane"),

applicants in the above-captioned proceedings, by their

respective attorneys and pursuant to section 73.3525 of the

Commission's rules, hereby jointly request approval of the

Settlement Agreement attached hereto as Exhibit 1. 1 In support

whereof, the following is shown:

1. This Joint Request asks that the Commission

simultaneously: (a) approve the attached Settlement Agreement

(Exhibit 1); and (b) dismiss O'Kane's application with prejudice.

2. Pursuant to the attached Settlement Agreement, O'Kane

has agreed to dismiss his above-captioned application in return

for monetary consideration to be paid by DuRoss in the amount of

$15,000, should DuRoss' application or the application of an

DuRoss is simultaneously filing this day a "Motion To
Dismiss Motion To Enlarge Issues Against O'Kane" seeking to have
the pleading filed against O'Kane dismissed as moot~
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entity within which Mr. DuRoss holds an interest, be granted the

construction permit for the new Whitesboro FM station.

3. In compliance with the terms of Section 73.3525 of the

Commission's Rules, DuRoss and O'Kane, at Exhibit 1 attached

hereto, submit Declarations under penalty of perjury that they

did not file their applications for the purpose of reaching or

carrying out a settlement agreement; that approval of the

proffered Settlement Agreement would further the pUblic interest;

that the above-referenced consideration of $15,000 is the sole

consideration involved; and that O'Kane's legitimate and prudent

expenses for the preparation, filing and prosecution of his

application were at least $15,000. 2

4. The pUblic interest will be served by a grant of the

Settlement Agreement. The Agreement calls for the dismissal of

O'Kane's application which will eliminate one of the three

remaining applicants for the new Whitesboro facilities, thus

simplifying the remainder of the comparative proceeding and

expediting the final selection of the new licensee for the

Whitesboro FM station.

WRBRBPORB, in light of the foregoing, the parties hereto

respectfully request approval of the attached Settlement

Agreement and dismissal of O'Kane's application with prejudice.

2 A facsimile copy of Mr. O'Kane's Declaration is attached.
The original of this document will be submitted to the Commission
upon its receipt.
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Date:

Respectfully sUbmitted,

PRAlf1t B. DUROSS

By:kf~
Arthur V. Belend1uk
Shaun A. Maher

His Attorneys

SKITHWICK , BBLBKDIUK, P.C.
1990 M street, N.W.
suite 510
Washington, D.C. 20036
(202) 785-2800

KBVIJf O'ltUB

By:
James L. Oyster

Date:

Law Offices of James L. Oyster
Rt. 1, Box 203A
castleton, Virginia 22716
(703) 937-4800

IpcIIwhitelbol12-8.jtr
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".pect:ful1y .\lbmitted,

I'JlaD B. DUIl088

By:
~'::."!!'!Bhl"!"u!'!"!r~V~. ""'lI1~.~l~.!"'!'n~dlM!~iik~---

Shaun A. Mahar

Data:

1IIZ1ft'%.. , BUDDIUJt, P.c.
1990 K street, H.W.
SUite 510
Waahington, D.C. 20036
(302) 785-2100

Date:

, ,
" ,

3

By:

Lwv Oftice. ot J.... L. or.tar
Rot. 1, Box 20:SA
ea8tl_ton, virginia 22716
(703) '37"'4800
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IIftLIIIIlI'1' A•••••

This AGREEMENT is made and entered into by and between Frank

DuRoss ("DuRoss") and Kevin O/Kane ('IO/Kane") (collectively "the

Parties"), on this 7 .... '" day of December, 1993 •

....BAI, DuRoss has an application pendinq before the

Federal Communications Commission ("Commission") under File No.

BPH-920512MC for a construction permit for a new FM broadcast

station on Channel 250A at Whitesboro, New York; O/Kane has a

pendinq application under File No. BPH-920514MK for the same

facilities; and Kenneth F. Roser ("Roser"), Jr. has a pendinq

application under File No. BPH-920513MI for the same facilities;

and

WHBRBAS, the DuRoss, O/Kane, and Roser applications are

mutually exclusive, and, accordinqly, pursuant to the provisions

of the Communications Act of 1934, as amended, only one of those

applications can be qranted; and

WHBRBAS, the Parties believe that the pUblic interest will

be served by eliminating the conflict between the DuRoss and

O/Kane applications, thereby simplifyinq the remaininq

comparative proceedinq between DuRoss and Roser;

BOW THBRBFORB, it is aqreed and contracted, by and between

DuRoss and O/Kane, in consideration of their promises and

undertakings hereinafter set forth, the Parties intending to be

leqally bound, as follows:

1. This Agreement is subject to the prior approval of the

Comission, which approval has become a "Final order," as defined



in Paragraph 4(c) hereof.

2. In the Joint Request for Approval of Aqreement to be

filed with the Commission in accordance with paragraph 5 hereof,

DuRoss and O'Kane will request that the Commission simultaneousiy

do the following: approve this agreement and dismiss O'Kane's

application. In a "Motion To Dismiss Motion to Enlarge Against

O'Kane" to be filed with the Commission simultaneously with the

above-referenced Joint Request, DuRoss will request that the

pending "Motion To Enlarge Issues" filed against O'Kane on

November 18, 1993, be dismissed as moot.

3. In consideration for the dismissal of O'Kane's

application, DuRoss shall pay O'Kane the sum of FIFTEEN THOUSAND

($15,000) DOLLARS, as follows:

a. Within five (5) business days after the release of

a Final Order (as defined herein) qranting DuRoss' Whitesboro

application or the application of any entity within which DuRoss

has an interest, DuRoss shall pay the entire settlement amount of

FIFTEEN THOUSAND ($15,000) DOLLARS to O'Kane.

b. Payment shall be made via certified or cashier's

check made payable to "Kevin O'Kane" and shall be mailed to Mr.

O'Kane's current address.

4. As used in this Agreement, the term "Final Order,"

shall mean an Order with respect to which the time for any and

~ll requests for reconsideration, review, or appeal, and for the

reconsideration or review by the Commission on its own motion,

has expired.
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5. within five (5) business days of the execution of this

Agreement, the Parties shall file with the Commission this

Agreement, together with a joint request for its approval, in

accordance with Section 73.3525 of the Commission's rules. Each

Party will provide the information and documents pertaining to it

which are necessary or appropriate for inclusion in the request

for approval of this Agreement. Each Party will promptly submit

to the Commission any additional information pertaining to it

which, from time to time, may be necessary or appropriate to

expeditiously secure an Order by the Commission approving this

Agreement, dismissing O'Kane's application with prejudice.

6. DuRoss and O'Kane agree to exercise their best efforts

to obtain approval of this Agreement from the Commission, and to

undertake any and all steps necessary for the successful

prosecution of this Agreement, including the preparation and

filing of any information or documentation in support thereof.

No Party to this Agreement shall undertake any action to

preclude, hinder, or delay the issuance of an Order approving

this Agreement, the payments proposed herein and the dismissal of

O'Kane's application. However, no Party will be required to file

or join in any request for reconsideration, review or appeal of

the Or~er issued by the Commission and/or its delegated

authority.

7. The Parties hereto warrant that neither they nor any

person associated with them have directly or indirectly paid or

promised to pay any Party hereto or any person associated with
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such Party any consideration for the withdrawal and dismissal of

O'Kane's application, except as expressly recited and disclosed

in this Agreement.

8. This Agreement may be signed in counterparts with the"

same force and effect as if all signatures were upon each

counterpart copy.

9. The laws of the State of New York shall govern the

construction and enforcement of this Agreement.

In the WITBBSS "BRBOF, the Parties have executed this

Agreement as of the date first above written.

nunc B. DUR08S

• I

By:

ltBVI. O'ltUB

By:
Kevin O'Kane

IpdIwbiteIboI12-6.1Ct
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suCh Party any con.ideration tor the w1tbdraval and disai•••l of

O'••ne'£ appllcation, except &s expresely r.ci~.4 and d1.01088d

1n thi~ Aqreement.

8. This Agore_nt anal' ba s14Jll.4 1n coun1:erpart. win ~h.

.... force .net ef'fect. •• if all .iqna'tures were upon each

countRrpart coPy.

9. The laws of the State ot Hew York sball gov.rn the

con~truc~ion a"d enforc.••nt of this A9r••••nt.

In the .IT........wor, tho Parties bave executed ~hi.

Agr~8m.nt •• ot the 4a'te tir.t above written.

By:
Fral1T.JC:--::B:-.....6~UR"'lIIr""o.....""'"........----_·- -

..-n:. O'Dn

.....'..w..-l:a ••

Dr· \L O'IbP
xevin o,tlne --------



DICLABA'l'IO.

I, Frank B. DuRoss, do hereby declare, under penalty of
perjury, that:

1. I did not file my application for a new PM station at
Whitesboro, New York, for the purpose of reaching or carrying out
a settlement agreement.

2. I believe a grant of the Settlement Agreement between
myself and Kevin O'Kane is in the pUblic interest since it will
simplify the remaining comparative proceeding and expedite the
Commission selection of the licensee of the new FM station at
Whitesboro.

3. I have not given nor promised to give any money or
other consideration to Kevin O/Kane except the $15,000 we agreed
to in the Settlement Agreement.

~fz~
Frank B. DuRoss

Date

/pdIwbitebol12-6.dee
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I, It.vin O')Cane, do hereby declare, under pena.lty of
p.rjury, 1:.hat:

1. I aid not rile my application tor a new FM station at
White.boro, New York, for the purpo•• or reach1n9 or carrying out
a settlemtint aQreeaent.

2. 4 b.lie~e _ grant ot the S.~tleaen~ Aqree.en~ .between
myaelf and ~rank B. ouaoas is in the publio ln~e~e5t sine. it
will simplify the r ...inlng comparative proceeding and exp.dite
the Commission selection ot the licensee of the n.w FM s~a~10n at
Wh1~lisboro.

3. I bave not ~eceiv.d nor have I been promised any money
or uther con~~deration trom Frank B. DURoss, nor anyone el.e,
.lIIl:c_l:,i- 1:h. $15. 000 we _~reed to in the Settlement Aqre••ent.

4.. I have incurred legitimate and pr1,l<lant exp.nlles in the
preparation, filin9 and pro.ecution of .y Whitesboro application
in exe••• or '15,000. Attached to this Declaration 1. an
.ccoun~1n9 u! aueh .xpenses.

K..v{~D'L~
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ACCOUNTING OF EXPENSBS - WHITBSBORO, NY

..

FCC Filing Fee
FCC Hearinq Fee
Bngineerin9 (Craig Fox)
Legal (Jim Oyster)

$ 2,030.00
6,760.00
4,500.00
2,025.00

~n5,315.00
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FIOI,. .... COMMuNICATION' COMMISSION

FEE PROCESSING FORM

"

1------
SI!OTION I pee-M.". M.cHa S.l'vle••
,,'PL./CANT NAME CL.a.l, first., mlddl. I"hlal) P.O. 8o~ 3S11'5

O'Kane, Kevin Pittsbur9h , PA', 15351·5195

MAILoINc; ADDRESS Cl.lne l) O."...lm\l", em c:hu.elen • rerer ,. In.\,,\loUOtl Cal oft ,..v.,.. or r.,..,d
3353

:

J.nkina Rd.
"

MAILINa ADD"ESS CLln. 2) Hr reqlliredl (M.~I",um CIa Clh.ra.clen) ,
,

CITV
Vernon

STAT£ OR COUNTRY ur rOI",r,n aGel nil' ZIP CODE CAL-&. SION OR OTH&R FCC IDENTIFIER'" ...-1tI
New York 13476 (new)

('I'" .,.. Co~ (4) ,1'1, eO".~1 F.. T'tDe (;od. '0' ,h...'ItIC. YOV if...tift"" '0'.'" Typ. Coan ""It •• ,~ " 'CC:, .
F.. 'it", CiVICS". ["'l.' If'I ColU"l'lf\ (8l ",. Ft' ~lI'DI,. " ..,lc.DIt. !~., 1ft Co","" CC) .h. '"\11\ O.'.....CI "01" ,.ya.tt""t
'fI' ".~ 0' II" , .. TyO, COli' it' C:01I,nWI C"') &IV '", """" ,"""a Il\ eo~ (8), II I~.

CA\ (8) cet
'u TV'. COOl

Fir MULTI'lE ,It OUI '0" '11 TY'E ~ ..:' " . '"~. II"·' '. '
lIf ,eCllw"._I COOl tN COI.UMN fA) ,,' ,"0" '.c;,C,'UI' ON!'"

(1) • " , .' I

M I I I IT R 12,030.00
, ", , "

....,._. .... '" " ,
.. 'f""in,V ",,~,

',>' ... , ' ";'~":',
"-,,

fA) (Bl (C)
Fn TVPE eODE, FEE: MU\,TIPl,1 111 OU5 'OR Fie TYPE

." r...", ....' CODI IN COLUMN ,,.,

(2)CI:D ITIIJ I· *
(:lJCI:D ITIIJ I•

T

1
(4)CI:D ITIIJ [.: 1

cs'CI:D ITIIJ I• 1

S~CTION Tl) 1». ",11llI o"'w -"'" .,0\1 It. ""'Ulint eo"CWI'''''' actio". w"'Cft "."'" ....

'. u....".."1 10 11$1 ""0" III," 0'" , ... , •

--------~

1.00 AL.L. AMOUNTI 'HOWN IN COLUMN C, LINES eu
TlolllOU(»4 I... "NO INn" THE TOTAl. ~tll[.

TIo('$ AMOUNT 51-40UI.0 EQUAL YOU" (NC\.OSEO
A£MITTANel.

'2,030.00
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FEDiAAL COMMUNICATIONS COMMISSION

FEE PROCESS ING FORM
l:~ IEJ _

PIUU 'tid Irt.I,ue:1I0". 0" G,el!, 0' Ifll$ 10""" b.to'. comolt'iftg It. 1e,'ID" I MUST D. COf'\'lOIe,.G. II yOU ". _,"" '0'
eo~""".nl .clio"', wtlictl rlQUIf'I you '0 lIS I mort Iflln OM F.. T.,.e CNe. ttO" I'I'lIoIS' .110 CIMPIe'. SlctlOft" flIt 10
""I,/S' KCCln'lf)'1"I¥ '" "~I""I. Orl~ Orll '" Proc.Ult\Q 11'0''''' f!'I¥ De ,wIIt'M"G ".' lO.fiC"'o" 0' '1"'" Pie••• 1'101 0' D''''
l.goD~. All flQuirld blQC:lC. ~S1 O' ComDlf'td 0' 'PprlClllon"iIinO "",til bl re."",,,.e1 W""O", "'iOn.

l!JI!!:CT ION , F - as•• 3,A

APPL.ICANT NAM! (LuI., rll"ll" mlOGle lnlllaU P.O. Box 358170
O'Kane, Kevin Pittsburqh, PA 15251-5'70

Io4A1L.INCi ADDRESS (Line J) (Mulmum ~ Cha.raolel'l • rerer lO Iftllrllct!on (2) on Hvel"le or rorln)

3353 Jenkins Rd.
MAILINO ADDRESS (Line 2) (If required) (MaxIMum aa cha"oters>

CITY
Vernon

STATI OR COUNTRY Ut forelen &CIelr.., ZIP COD! CALL SICiN OTHER pee ID8mPl!R
N~~ York 13476 (new) 920514MK

, .'l.t,,"

t6,760.00M

En,.r in COU'M (A) '''I corr.e..... Typ. COCI. for '"I UNIe. '10" ar- .,~ fo,. '" T.". Coel" m.t Itl f.""" ft PCC"1 'IIInt Quid... l"llt In COU'\YI (8) "It hi 1'o4wn,,1e, Ir ap,IIe..... E~., Il'I C:OUM eC) ,". ,tsuh Obl,lntel f,om IIlUIlltttlnt
ltll " •..,. of ,II. Fit Ty,l Coat 11'1 Co-.rm (A) 'Y I". N,ITII:l., ."",.eII in Co~ (II), If ~.

A I Ie)
'11 MuLTIPLE '11 DUI Pc. PII TYPE
IIf req"~IGI CODI IN COL.UMN C.tJ

FCC 'orm l!lS
"\l1'li' ,It'

conca...'"'' ICIIo". Wille" '""'" 1ft I
• Cod••

To DI USld otllv wh.n yOIl are 'lq"'11
r. ""'Imll'll '0 liS' mort 11111'1 0'" fl •• ,

I ISEOTION

CA) (8) (e)
,EI T'VPE CODE '11 MULTIP\.E ,IE OUI '0111 '11 TYPE

lit requlrl.U CODE IN COl,UMN fAJ

C2Jc:r:TI co=IJ II J

(~)C:r:TI ~
J •

]
(4)CLD~ I•
CI)c:r:TI~ [.
ADO ALL AMOUN1'I IHOWN IN COLUMN c. LINES (1)

1)oIROUaH III, AND ENTIA THE TOUL HERI:.
TWIS AMOUNT $HOULO EOUAL YOUR ENeLOSID
IIiIMrrTANCE. • , 6,760.00

flliS 'orm IIU be,n ,ulhorlzld '0' reprodUCIIon.
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Craig 1,. Pox
En9ineering Consultant

4853 Manor Hill Dr.
Syraeu•• ~ NY lJ21S-l336

315-468-0'08
315-468-0904 (fax)

December 6, 1993

. Mr. Kevin O'Kllne
3353 Jenlc:.itl9 Rd.
Vernon, NY 13476

Re: Whitesboro PM

Dea.r Xev1n,

~n. ou~.t.ft41n9 amount to date due tor my servic.. for the
Whit••boro PH appl·,icat:ion reJltain. at, $4, SOO. 00 which inc!uc5e.
r.eommend.~ion for site location, preparation of the en~in••rin9
••ction of the original application and the the sUbsequent
eng1'neerinq amendment. . ,

Your promp~ payment would be greatly appreciated.

er.ely,

,~
.............~..... ox ~

~ - ~ ~~ - - - - - - - - -

h
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~AW C .... ICI£.

JAM"gS L. OYSTER

• t i

'l'I"IE'" OVEIlCAME .... 'l'HE \1\/01110

O~ T .. e: •• T£$T''''ON"I'

It.vi.n O'I(_n.
3353 Jenkins Rd.
Vernon, NY 13476

Detar XQVinl

.,.. I, -Oll .OS.

CASTLETON. VlllOmIA aa718

December 6, 1993

~AC.IMIL.E

"OSI .S~-.I••

As you know, I have previously billed y.ou in connection witb
the Whiteaboro proceeding for the following aervices: Review of
coapeting applications. preparation of notice. Letter re publi
cation. Notice of appearance. Int.gration Stat••ent. Produc
~ion of documents- Petition for leave to amend. Opposition ~o
Motion to Strike.

The following service. have been provided since the laat
billing: Settlement Negotiations. .eview of Motion to Bnlar,.
I ••ues. opPo8ition to Motion to Compel. Preparation of Declara
tion Regarding nismissal of New Horizon.. Review of Settle.ent
Documents.

The total amount of billing_ for this matter i. $ 2,025.00.



CIRTIIICATI 01 SIIYICI

I, Lori Paige DiLullo, a secretary in the law firm of
Smithwick & Belendiuk, P.C., certify that on this 8th day of
December, 1993, copies of the foregoing were mailed via first
class mail, postage pre-paid, to the following:

The Honorable Joseph P. Gonzalez C*)
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W.
Room 221
Washington, DC 20554

James Shook, Esq. C*)
Hearing Branch
Federal Communications Commission
2025 M Street, N.W.
Room 7212
Washington, DC 20554

Richard J. Hayes, Jr., Esq.
13809 Black Meadow Rd.
Greenwood Plantation
Spotsylvania, VA 22553
CO-Counsel for K.nn.~h I. Roser, Jr.

J. Richard Carr, Esq.
P.O. Box 70725
Chevy Chase, MD 20813-0725
CO-Counsel for K.nn.~h I. Roser, Jr.

James L. Oyster, Esq.
Rt. 1, Box 203A
Castleton, VA 22716
Counsel for Kevin O'Kane

(*): By Hand Delivery

*.It !


